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The Fifth Amendment 


“No person . . . shall be compelled in any criminal 
case to be a witness against himself.’ Provisions similar 
to this language of the Constitution of the United States 
“have long been included in the constitutions of nearly 
every state,” writes Dean Erwin N. Griswold of the Har- 
vard Law School, in a book, The 5th Amendment Today 
. . . (Cambridge, Harvard University Press, 1955, Cloth, 
$2.00; Paper, 50 cents). ‘We are not dealing with either 
an alien or a novel doctrine.” The book contains the 
texts of three speeches by Professor Griswold, which give 
both concise and comprehensive consideration of the warm 
current issues related to the 5th Amendment, a portion of 
which is quoted above. This review will be limited to 
references to that portion. 

One matter is briefly explained. If the Constitution 
reads, “in any criminal case,” why does the provision 
apply in civil cases and in hearings before committees of 
Congress? The answer is that the “courts long ago con- 
cluded that if the privilege is to be effective at all, it must 
be given a comprehensive application, and they must pre- 
vent compulsory self-incrimination in any proceeding. 
This is, indeed, a broad construction of the constitutional 
language, but it is a construction which has seemed to be 
required if the basic objective of that language is to be 
realized.” 

One of these speeches is summed up with the words: 
“The privilege against self-incrimination embodied in the 
Fifth Amendment has been a long time with us. It is, 
I believe, a good friend as well as an old friend. It em- 
bodies a sound value which we should preserve. As we 
increase our understanding of it, and the part it has long 
played in protecting the individual against the collective 
power of the state, we will have better appreciation of 
some of the basic problems of our time.” 

Persons in institutions of religion may be especially 
interested in the English origins of the privilege. “Ap- 
parently it began in controversies between the king and 
the bishops.” The sovereign sought “to limit the bishops 
to purely ecclesiastical subjects.” But in that controversy 
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the maxim was “little more than an idea,” even though 

“the young Coke” apparently secured a writ of prohibi- 
tion against certain proceedings in the church courts on 
the ground that “no one should be required to accuse 
himself.” 

One John Lilburne, a contentious person, filed a peti- 
tion in Parliament against a ruling of “the Council of the 
Star Chamber” and was sustained by “both the House of 
Commons and the House of Lords.” “This event seems 
to have been enough to establish the privilege against self- 
incrimination as a part of the common law.” By the 
latter half of the 17th century the English courts had 
frequently recognized the privilege. It came to America 

s “part of the legal heritage of our early settlers.” In 
early court actions in the cases of Anne Hutchinson and 
John Wheelwright, in Massachusetts, “some trace of the 
privilege is found.” When Wheelwright asked who were 
his accusers, he was told: “his sermon.” “At this word 
great exception was taken.” The privilege was also recog- 
nized early in other colonies, but the records are meager. 

No explanation of this privilege is “wholly satisfactory,” 
writes the Dean, who nevertheless thinks “it is a sound 
provision of our basic laws, both federal and state.” He 
offers his own “attempt to express the reason for the 
Fifth Amendment.” 

It is “one of the great landmarks in man’s struggle to 
make himself civilized. . . . The establishment of the 
privilege is closely linked historically with the abolition 
of torture. . . . Torture was once used by honest and 
conscientious public servants as a means of obtaining in- 
formation about crimes which could not otherwise be dis- 
closed. . . . We want none of that today... .” 

Dean Griswold quotes Mr. Justice Fielding of the 
Supreme Court of the United States, in an opinion in 
1896: “The essential and inherent cruelty of compelling 
a man to expose his own guilt is obvious to every one and 
needs no illustration.” 

But, Dean Griswold goes on, is not “the claim of the 
privilege the clearest sort of proof that the person who 
claims it [the constitutional protection] is guilty of a 
crime? This has been asserted by high authority, but I 
do not believe it is true.” 

“Another purpose of the Fifth Amendment is to pro- 
tect the innocent.” Dean Griswold illustrates his theses. 

The third of these speeches is on “the Fifth Amend- 
ment as a Symbol.” “T have come to feel that it is impor- 
tant not only for itself, but also as a symbol of our best 
aspirations and our deep-seated sense of justice.” The 
special situations and problems of the investigating com- 
mittees of legislative bodies receive attention throughout. 
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“Trial by Exposure” 


Several Congressional committees are in the process of 
revising their rules of procedure, and there are again cur- 
rent a number of proposals asking the committees of each 
House to draw up “fair codes,” particularly with respect 
to investigative procedures. 

“The Need for Fair Practices in Congressional Investi- 
gations” is the subtitle of a comprehensive article, “Trial 
by Exposure,” by Frank S. Ketcham, a Washington at- 
torney and a member of one of the Congregational Chris- 
tion Churches, published in Advance, New York, January 
26, 1955. The main source of concern of deeply troubled 
people, writes Mr. Ketcham, “lies in the methods of inves- 
tigation which Congressional committees have employed 
in ferreting out subversive activities.” 

“Headline-seeking, party politics and the desire for 
campaign material have led the investigative committees to 
rehash, time and again, a few cases of actual subversion 
or espionage, to make exaggerated claims of what the 
committees have discovered and to continue the effort to 
find new cases of subversion which might furnish ma- 
terial for political use, rather than pointing with pride to 
the general solidarity of American loyalty which these 
investigations have so clearly demonstrated.” 

The question is being raised, writes Mr. Ketcham, 
“whether these investigations have not tended to impose, 
in the words of John Stuart Mill, a ‘tyranny of prevailing 
opinion and feeling’ and to create uniformity of thought 
in the place of traditional diversity and independence ; 
doing so, indeed, by other means than civil penalties but 
through real penalties, nevertheless. 

“Certainly, the penalty which follows exposure should 
be visited only upon those who are shown by probative 
evidence, contained in the public record of the investi- 
gative hearings, to be currently engaged in subversive 
activities, judged under a reasonable standard of evalua- 
tion of the facts. Moreover, only those persons should 
be publicly called before the bar of investigating com- 
mittees against whom there exists a strong prima facie 
case of subversive activity.” 

Other significant paragraphs follow: 


“It is a moot question . . . to what extent the prose- 
cution-mindedness of the Congressional committees now 
engaged in digging out subversive activities, and their fail- 
ure properly to evaluate evidence and to appraise its bear- 
ing upon the total situation, can be remedied by legislation. 
Numerous proposals, such as those introduced by the 
special Senate committee which was headed last year by 
Senator Arthur V. Watkins, and the recommendations of 
other members of Congress are still before Congress. 
Their adoption would be helpful, if only in clearing the 
air, though this would not root out altogether the evils 
described above. 

“All the proposals so far made provide for the estab- 
lishment of rules under which the investigating com- 
mittees of Congress would be compelled to proceed. They 
are intended both to guarantee the rights of individuals 
and to promote greater deliberation and fairness in com- 
mittee action. Perhaps the most important right involved 
in these proposals is the right of a witness to be examined 
by his own counsel and to cross-examine, through counsel, 
other witnesses testifying on the matters involved. 

“The difficulties that might be encountered in granting 
these rights, as well as the need that they be granted, are 
illustrated by the hearings in the McCarthy-Army con- 
troversy last year. Because of the specific rules adopted 


by the Senate to govein its own procedure, examination 
of witnesses by the committee and counsel consumes an 
extraordinary amount of time. But the need for cross- 
examination is even more clearly demonstrated by those 
hearings.” 

“But, looking at the situation more fundamentally, Con- 
gress may well consider the question of whether or not 
to continue its role as an exposer of individuals since the 
nation is now quite fully aroused to the dangers of com- 
munism and the menace of subversion. 

“Abuses are always possible and abuses have occurred. 
Beyond the need to prevent their repetition there lies the 
much more basic and enduring problem, namely, how far 
can a democratic society permit proceedings to go on, out- 
side the law courts and independent of duly constituted 
administrative tribunals, which are directed against indi- 
viduals from whom the right of appeal has been effectually 
taken away? How long can such things continue without 
irreparably impairing our constitutional system, depriving 
citizens of their God-given liberties and eventually de- 
stroying the free society in defense of which these very 
practices are presumably allowed to grow up and to 
flourish like the green bay tree?” 


Commercial Religious Broadcasts 


Some religious broadcasts, especially over local stations 
or the smaller networks, have long been broadcast on a 
commercial basis. But the individual or the religious in- 
stitution responsible paid the bill. Bishop Fulton J. Sheen 
was the first prominent clergyman to broadcast for a com- 
mercial sponsor. (See INFORMATION SERVICE for No- 
vember 8, 1952, for a comment by a leading radio critic.) 
Tt has recently been announced that several widely known 
Protestant clergymen are to do so. 

On March 1, 1955, the National Broadcasting Company 
announced that Dr. Norman Vincent Peale’s Monday- 
through-Friday radio program would be sponsored by 
Doeskin Products Inc., “on behalf of its line of facial 
tissues starting April 4. . . . Sponsorship of Dr. Peale’s 
program marks a switch from daytime TV to radio for 
Doeskin, which is increasing its 1955 advertising expen- 
ditures by more than $100,000 over 1954. It will spend 
the bulk of this budget this year on radio. . . . In his 
Monday-through-Friday NBC Radio broadcasts, Dr. 
Peale answers questions his listeners send him regarding 
their personal problems.” 

The Board of National Missions, Presbyterian Church 
in the U.S.A., has announced that Dr. Louis H. Evans, 
minister-at-large for the Board, will be “the first Protes- 
tant pastor to do a religious-themed television series avail- 
able for national commercial sponsorship. The former 
minister of Hollywood Presbyterian Church who has the 
unique task of preaching to Christians from coast to coast, 
Dr. Evans is under agreement for a thirteen-week, half- 
hour filmed program. It will be ready for release next 
fall. 

“Tn making the announcement Dr. Hermann N. Morse, 
general secretary of the Board, said: ‘We hope to present 
Dr. Evans as a modern “electronic circuit-rider,” a mod- 
ern missionary in the home via television.’ 

“The telefilms will be produced in Hollywood by Pacific 
Productions, Inc. of Kansas, a group of Christian lay- 
men.... 

“As he signed the contract, Dr. Evans, who is the 
Board’s associate general secretary, commented, ‘When 
people are reluctant to go to God, then God must be 
brought to the people. We want to help them to find 
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God and the Christian faith through fellowship with their 
local church. Broadcasting is a God-given miracle. It 
can reach through closed doors to touch the hearts and 
minds of people with the message of the Bible and Chris- 
tianity. Television can sell soap, soup and cigarettes. It’s 
our belief it can also sell salvation,’ ” 

The sponsor’s name has not been announced. 

On March 3 it was reported that the evangelist Billy 
Graham would “probably” accept an invitation to appear 
on a commercially sponsored program. 


Religious Broadcasting—A Critique 


Speaking as a “sympathetic but not uncritical” listener, 
Dean Liston Pope of Yale Divinity School presented his 
criticisms of current religious programs at the dinner of 
the National Council of Churches’ Broadcasting and Film 
Commission, in New York, March 1, 1955. He said he 
had been asked to be “outspoken.” He noted first the 
“pioneering roles” that “a very few men and women of 
vision” continue to play in the development of religious 
broadcasting. They have “begun to achieve results” but 
are still “only on the threshold.” 

Dr. Pope said in part: 

“On the one hand . . . we have certain traditional 
methods of communicating the Christian gospel—methods 
that can remain comparatively true to the gospel, but find 
it difficult to communicate effectively to the audiences of 
the new mass media. 

“On the other hand we have a variety of efforts under 
a religious guise to communicate effectively by radio and 
television, and nearly all of them falsify or ignore the 
gospel in one way or another. First of all, there are the 
popular skits about wholesome families, presumably model 
Christian families. . . . The difficult art of Christian 
family life is reduced to little moralisms and pleasantries, 
and to the cheerful conclusion that it pays in the end. 
. . « Religion is introduced as a fragment of ritual or a 
moralistic cliché or an off-stage voice quoting Scripture in 
a mellifluous voice. . Perhaps the most charitable 
thing to say about some of the religious skits is that they 
are unintentionally fantastic. .. . 

“Then there are the programs that offer solutions to 
personal or social problems under the guise of religion. 
The wide popularity of these programs attests to the anx- 
iety of countless contemporaries, but the programs do not 
necessarily attest to the Christian faith. Frequently they 
present some particle of Christian truth as the Christian 
truth... . In the name of God, this kind of thing repre- 
sents a prostitution of the Christian faith, and a crucifixion 
anew of the Christ who put human brotherhood in the 
most terrible and demanding of all relationships, that of 
common Sonship under God. . . . 

“Now, I do not need to dwell on the ‘peace of mind’ 
cult here tonight. . . . The identification of the Christian 
religion with such programs is of questionable validity, 
however popular they may be, and however many people 
may testify that they have been helped by them. .. . 

“A comparable truncation and misrepresentation of the 
Christian gospel sometimes are couched in theological 
rather than psychological terms. Thus, the doctrines of 
repentance and conversion are lifted out of their total 
context and turned into a sure-fire formula for personal 
salvation. Or the admonition to ‘believe on the Lord 
Jesus Christ and be saved’ is repeated again and again, 
like some religious hocus-pocus with a magical saving 
power of its own.... 

“When shall we have programs that will take the focus 
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off man and his petty neuroses and tell us again the mes- 
sage that once had power to remake the whole world? 
When shall we hear again the awful thundering from 
Sinai, bidding us to obey God rather than please men, 
to repent of our sins personal and corporate in genuine 
agony rather than revivalistic ritual, to hope for the for- 
giveness of God and to trust in his mercy, to do justly, 
to love mercy, and to walk humbly with our God?) When 
shall we be led again by the Christian religion to Geth- 
semane rather than to the psychiatrist's couch, to the 
heights and the depths of life as viewed in Christian per- 
spective rather than to the misty plains where the mass 
audience is said to live? When shall we learn to inspire 
reverence rather than mere receptivity ? ; 

“Perhaps the principal fault of religious broadcasting 
has been a tendency to focus on the audience rather 
than on the gospel. .. . oar 

“When presented in its full range and power the Chris- 
tian faith can speak to . . . [the listener] as never man 
spake before. And when we learn to speak truly, we 
shall not need to worry about an audience.” 

Turning his attention to the representatives of the 
industry, the speaker said: “\Whatever their intent may 
have been, by your programs of various types you have 
been changing the faiths, the values, the aspirations of 
millions of people, for better or worse, and you cannot 
escape responsibility for the implications thereof. If you 
give nearly eighty per cent of your time to entertainment 
and two per cent to religion, the implications of that 
fact are not lost on the public. If you put religious 
programs at the least desirable hours, a point has been 
made. 

“If religious programs are often maudlin, a high per- 
centage of the other programs is simply morbid. The 
vapidity of religious broadcasts is far outweighed by the 
violence of your own. ... 

“The moral responsibility to mankind has not been dis- 
charged when the stereotypes of the Federal Communica- 
tions Commission have been obeyed, no matter how 
scrupulously. . . . A warfare is waging for the minds 
and the souls of men around the earth, and there are no 
bystanders, in the cloisters of the church or in the sound- 
proofed studios or in the offices where executive decisions 
are made with regard to the use of the new marvels for 
girdling the world with sound.” 


“Too Much Quality” 


The problem of too much quality in television programs 
was discussed by Jack Gould in his column in the New 
York Times, March 6, 1955. Mr. Gould writes that 
the sponsor cannot “judge a program for its own sake.” 
He must consider “whether he is getting his money’s 
worth for his advertising dollar.” He then goes on to 
quote a “Mr. X” whom he describes as a “part-time 
student of the psychology of the video viewer. . . . 
sponsor is only throwing money down the drain if he 
puts on too good a television show,’ Mr. X said... . 


“All of us in the business know that one of the older 
top shows has a terrific audience—on paper it’s the dream 
operation. But still the show never has produced the 
volume of sales which a sponsor might expect. I think 
the show itself so completely dominates the audience’s 
attention that the commercials don’t get through. 

“‘This problem is not limited to the show that is an 
overwhelming success. It goes further and affects the 
program that comes right after the terrific hit. 


= 


Saturday, April 16, 1955 


Can you imagine walking out of a great opening night 
on Broadway and then heading for the nearest movie? 
... Part of the enjoyment [of a hit] is to savor it... . 

“*The sponsor’s constant problem, which there is no 
earthly reason for a viewer to worry about, is to have 
his cake and eat it, too. He must try to keep two balls 
in the air at once—his commercial and his show—and 
keep an eye on both of them. If either one gets too far 
out of line, he’s sure to drop the other.’ ” 


Film Use in Churches 


Film Use in the Church is a new publication of the 
National Council’s Broadcasting and Film Comission 
(220 Fifth Ave., New York 1, N. Y.). It contains the 
full reports of the study of the use of motion picture 
films in New Haven, Conn., churches, and of the use of 
films in church schools in the same city. (These studies 
were reported in part in this SERVICE, November 6 and 
20, 1954.) For the study of the use of films in church 
schools the new publication reprints materials provided 
for the teachers and the information and aptitude tests 
which the children took at the end of the study. The 
study of the use of films in New Haven churches gives 
much more detail in the way of tables and charts than 
was presented in the INFORMATION SERVICE article. The 
concluding section on “Implications of the Studies” will 
be of particular interest for those who are concerned to 
make the church’s educational work as good as possible, 
and to those who think that motion pictures can be used 
to better advantage by churches, 

This is one of the studies in the Mass Media of Com- 
munication conducted by the Communications Research 
Project of the Broadcasting and Film Commission under 
the supervision of Yale University Divinity School. The 
study was made by Everett C. Parker, J. J. Stein, Paul H. 
Vieth, and Edith F. Welker. David W. Barry, former 
director of the Department of Research and Survey, and 
Dallas W. Smythe were research consultants. 


Missionaries to the U.S.A.? 


Churches in other lands should send missionaries to 
the United States, said Raymond A. Dudley, a secretary 
of the American Board of Commissioners for Foreign 
Missions, Boston, in an address before the state super- 
intendents of the Congregational Christian Churches, 
Cleveland, January 23, 1955. The following text was 
furnished to INFORMATION SERVICE by Dr. Dudley: 

“Every church in every country has a mission to the 
world. It is in keeping with the nature of the Gospel 
that the church in every land send missionaries to other 
lands insofar as this may be possible and as these mis- 
sionaries may be needed. This means that churches in 
the lands of the ‘younger churches’ should send mission- 
aries to other lands where younger churches are working, 
and it also means that they should send missionaries to 
the so-called ‘older churches’ like those in the United 
States. This will... help to make a genuine world church. 

“It has been found that one of the most valuable things 
that has happened in India in recent years for the economic 
development of that country is the sending of Japanese 
familiar with methods of intensive rice culture to India 
to develop those same methods in that country. They 
have, by the nature of their own experience, a contribu- 
tion to make to India, and incidentally it is cheaper than 
sending personnel from America to do that same work. 
This has been found exceedingly helpful in agricultural 
development in India. Let us learn from that analogy.” 


“Prospects in the Arts and Sciences” 


These are “heroic days” in the natural sciences, Dr. J. 
Robert Oppenheimer declared in the closing lecture of 
Columbia University’s bicentennial celebration, December 
27, 1954. “Discovery follows discovery, each both raising 
and answering questions, each ending a long search, and 
each providing the new instruments for new search. ... 

Whether the scientist works alone or as a member of 
a group he is “a member of a community.” But in his 
wider relationships outside the community of science he 
will find “neither the sense of community nor of objective 
understanding... . It is . . . in teaching, in the associa- 
tion of scholars, and in the friendships of teachers and 
taught, of men who by profession must themselves be both 
teachers and taught, that the narrowness of scientific life 
can best be moderated and that the analogies, insights and 
harmonies of scientific discovery can find their way into 
the wider life of man.” 

The artist’s audience, however, must be “man, and not 
a specialized set of experts among his fellows. Today 
that is very difficult. Often the artist has an aching sense 
of great loneliness, for the community to which he ad- 
dresses himself is largely not there... .” The common 
experience it is his task to portray has been “dissolved 
into a changing society.”” This means that men lack the 
artist’s interpretation of life “in contemporary terms.” 

There have been tremendous qualitative changes in the 
world, the speaker said: the “prevalence of newness” so 
that there is a “great upheaval” in a single lifetime, the 
“global quality of the world,” and “the massive character 
of the dissolution and corruption of authority, in belief, 
in ritual and in temporal order.” 

The university is the place where “parts of human 
life, remote and perhaps superficially incompatible one 
with the other, can find in men their harmony and their 
synthesis.” 

The mass media do not help. They purvey art and 
culture and news of the world to the millions. “But they 
are also the means by which the true human community, 
the man knowing man, . . . individual curiosity, the indi- 
vidual sense of beauty are being blown dry and issueless, 
the means by which the passivity of the disengaged spec- 
tator presents to the man of art and science the bleak face 
of unhumanity. . . . Our knowledge separates as well as 
it unites ;... our art brings us together and sets us apart.” 


This is not a new problem. But “never before have we 
had to understand the complementary, mutually not com- 
patible ways of life, and recognize choice between them 
as the only course of freedom... . 

“If we must live with a perpetual sense that the world 
and the men in it are greater than we and too much for 
us, let it be the measure of our virtue that the limits of 
our powers correspond to some special wisdom in our 
choice of life, of learning or of beauty... . 

“Both the man of science and the man of art live 
always at the edge of mystery, surrounded by it; both 
always ... have had to do with... the struggle to make 
partial order in total chaos. 

“They can, in their work and in their lives, . . . make 
the paths that connect the villages of arts and sciences 
with each other, and with the world at large, the multiple, 
varied, precious bonds of a true and world-wide com- 
munity.” 

This cannot be easy. But “this is, as I see it, the 
condition of man; and in this condition we can help, be- 
cause we can love one another.” 
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